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M THE
APPELLATE COURT OF ILLINOIS

SECOND DISTRICT

THE PEOPLE OF THE STATE

Appeal [rom the Circuit Court
OF ILLINOIS

of Kane County.

Plaintiff-Appellee,

MARK A. CAMPOBELLO.

Honorable
Timothy Q. Sheldon.
Judge. Presiding.

Delendant
{The Catholic Diocese of Rockford,

)
)
)
)
)
v, ) No. 02--CF--2718
)
)
)
)
)
Contemnor-Appellant). )

PRESIDING JUSTICE O'MALLEY delivered the opinion of the court:

The Roman Catholic Diocese of Rockford (Diocese) appeals the judgment of the circuit court holding the Diocese in
contempt of court for refusing to comply with a discovery order requiring the Diocese to produce certain documents
in its possession. We affirm the underlying discovery order, vacate the contempt order, and remand for [urther
proceedings consistent with this opinion.

The State brought sexual assault charges against defendant, Mark A. Campobello, alleging that he molested a young
girl while acting in a position of trust as her priest in the Roman Catholic Church (Church). The State served the
Diocese with a subpoena for "any and all records regarding [defendant],” including "Personnel Files, Transfer Record.
[ntervention Team Records, Misconduct Officer Records, Placement at St. Luke's in Maryland, and Records kept
pursuant to Canon 489." The Diocese moved to quash the subpoena on various grounds. As we describe below, the
State clarified the scope of its subpoena at the hearing on the Diocese's motion to quash.

The Diocese attached to its motion the affidavit of Monsignor David Kagan, who explained the Church's procedures
for investigating allegations of sexual misconduct against clergy members. In September of 1995, the Diocese
adopted as canon law a document entitled, "Sexual Misconduct With Minors: Norms for Education. Prevention,
Assistance to Victims and Procedures for Determination of Fitness For Ministry/Employment” (Norms). The Norms
established the position of Diocesan misconduct officer, as well as the Diocesan intervention committee (or
"intervention team," as the State calls it in certain pleadings). The functions of the misconduct officer are to
investigate allegations of sexual misconduct by Church priests and laity and to report findings to the intervention
committee, which is comprised of 16 members, including both Church laity and clergy, who are appointed by the
Diocesan bishop. According to Monsignor Kagan, the members of the intervention committee, while acting in their
official capacity. "are equivalent to practitioners accredited by the Roman Catholic Church” because they perform
duties prescribed by the Diocese. After reviewing the information provided by the misconduct officer, the
intervention committee recommends to the bishop whether the clergy or lay member under investigation should
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remain employed by the Church or should at least be removed from active ministry.

Monsignor Kagan explained that the United States Conference of Bishops adopted a "Charter for the Protection of
Children and Young People" (Charter) in 2002. The Charter mandates that each diocese have a review board that
functions as a confidential consultative body to the diocesan bishop to advise and assist him with respect to
allegations of sexual abuse by clergy and laity and to the suitability for continued ministry of persons accused of such

misconduct. Monsignor Kagan asserted that the Diocese's intervention committee and misconduct officer fulfill the
requiremnents of the Charter.

Monsignor Kagan averred that the records generated by the misconduct officer and the intervention commiltee
contain the "religious thoughts and ideas of members of the Church!" concerning "whether violations of canonical law
occurred and, if so, how such violations should be addressed and remedied" in accord with canon law. The Norms
require that information generated by the misconduct officer and the intervention committee be kept confidential.
Canon 489 of the Church's code of canon law requires the diocesan bishop to maintain an archive of documents
relating to internal Church discipline of clergy. The archive is to be "secret," with the diocesan bishop alone having
access. Monsignor Kagan averred that the confidentiality of misconduct officer and intervention committee records
encourages the free flow of information because "individuals with knowledge of misconduct would be less likely to
come forward to report such acts if they thought the information would not be kept private."

Monsignor Kagan averred that in October 2002, while he was serving as misconduct officer, he and the intervention
committee generated documents regarding defendant. Monsignor Kagan further averred that the documents he

generated in the course of the investigation were "the result of communications made to [him] in [his] capacity as
priest."

At the hearing on the Diocese's motion to quash, the State clarified that its subpoena covered: (1) defendant's
personnel files, (2) transfer records reflecting defendant's various parish assignments within the Church, (3)
misconduct officer and intervention committee records of investigations within the Church of allegations of
impropriety against defendant, and (4) reports indicating why the Diocese had defendant admitted to St. Luke's
Hospital, a mental health facility in Maryland. The State emphasized that it was not seeking "actual mental health
records,”" such as "psychological tests" or "statements [defendant] made to a therapist." The State explained:

"MS. GLEASON [Assistant State's Attorney]: Your Honor, *** the State certainly believes we would have a right to

records, if there were any records, which would indicate that the Diocese sent [defendant] to St. Luke's because they
were aware of some kind of sexual misconduct with a child.

So if there is a report that, you know, so-and-so said that there was some kind of sexual misconduct with a child and
then they took the action and said, 'therefore we are sending him to St. Luke's,' [ think [ would be entitled to that; but
I'm not saying that we are entitled to any kind of records from St. Luke's regarding mental health.”

Specifically, the State sought any "report” indicating why defendant was placed at St. Luke's for mental health
treatment, including "notes or records of communications between the hospital and the Diocese regarding the reasons
for [defendant]'s admission." With respect to the request for records of the Diocese's internal investigation, the State
emphasized that it was not seeking "defendant's admissions in a priest/penitent situation."

The Diocese argued that records indicating the reasons for defendant's admission to St. Luke's were privileged from
disclosure under the Mental Health and Developmental Disabilities Confidentiality Act (Confidentiality Act) (740
ILCS 110/1 et seq. (West 2002)). The Diocese also claimed that it was protected against compelled disclosure of the
records of its internal investigation by the religion clauses of the first amendment to the United States Constitution
(LJ.8. Const., amend. I) and by the clergy member privilege (735 ILCS 5/8--803 (West 2002)). The Diocese also
urged the trial court to recognize a "critical self-analysis" privilege under [llinois law and hold that the privilege
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protected the Diocese's records of its investigation.

The trial court issued a written order disposing of all issues. Therein, the trial court ordered the Diocese to provide the
State all personnel files and transfer records relating to defendant. The trial court added that the State had agreed that
"mental health records” in the possession of the Diocese are protected by the Confidentiality Act. The trial court
quashed the State's subpoena to the extent that it covered "mental health records protected under [the Confidentiality

defendant's "placement at St. Luke's in Maryland."

The trial court rejected the Diocese's argument that the religion clauses of the first amendment prohibited compelled
disclosure of the records of the Diocese's internal investigation of defendant. Regarding the Diocese's claim of
protection under the clergy member privilege, the trial court adopted the following remarks from the Pennsylvania
Superior Court in the case of Hutchison v. Luddy, 414 Pa. Super. 138, 146, 606 A.2d 905, 909 (1992):

"This privilege protects 'priest-penitent' communications; it does not protect information regarding the manner in
which a religious institution conducts its affairs or information acquired by a church as a result of independent
investigations not involving confidential communications between priest and penitent.”

The trial court also held that the clergy member privilege applies to statements made by a party to a clergy member on
a "one-to-one" basis, not to statements made "before a panel or group." Finally, the trial court rejected the argument
that the records of the internal investigation of defendant were protected by a "critical self-analysis" privilege. The
trial court ordered the Diocese to produce all records of the internal investigation of defendant for in camera
inspection to determine whether the records are protected by the clergy member privilege.

The Diocese's attorney represented to the court that the Diocese did not intend to comply with the discovery order and
respectfully requested a contempt order. The court entered such an order, from which the Diocese appeals.

Generally, nonfinal discovery orders are not appealable. Norskog v. Pfiel, 197 Ill. 2d 60, 69 (2001). However, it is
well settled that the correctness of a discovery order may be tested through contempt proceedings. Norskog, 197 111
2d at 69. A pretrial discovery order is subject to appellate review when a party appeals a contempt sanction for
refusing to comply with the order. Norskog, 197 Ill. 2d at 69.

The standard of review applicable to a discovery order depends on the nature of the question answered in the trial

Constitutional interpretations are reviewed de novo (Quantum Pipeline Co. v. Illinois Commerce Comm'n, 304 IlL

App. 3d 310, 314 (1999)), as are questions about the applicability of discovery privileges (Berry v. West Suburban
Hospital Medical Center, 338 11l. App. 3d 49, 53 (2003)).

We address first the applicability of the Confidentiality Act to the State's discovery requests. Section 3(a) of the
Confidentiality Act (740 ILCS 110/3(a) (West 2002)) provides that "[a]ll records and communications shall be

confidential and shall not be disclosed except as provided in this Act." Section 10 the Confidentiality Act (740 ILCS
110/10 (West 2002)) provides in relevant part:

"(a) Except as provided herein, in any civil, criminal, administrative, or legislative proceeding, or in any proceeding
preliminary thereto, a recipient, and a therapist on behalf and in the interest of a recipient, has the privilege to refuse
to disclose and to prevent the disclosure of the recipient's record or communications."

The parties agree that none of the exceptions of section 10 apply. They disagree over whether the records the State
seeks are "records” or "communications" protected by the Confidentiality Act and whether defendant, as "recipient”
of mental health services, has exercised his privilege under section 10 to refuse to disclose such "records" or
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"communications."

We do not reach these questions. The State agreed that it was not entitled to any "mental health" records protected by
the Confidentiality Act, and the trial court quashed the subpoena insofar as it covered such records. As for the records
concerning the reasons for defendant's placement at St. Luke's, the trial court has not yet ruled whether they are

privileged under the Confidentiality Act. The trial court will make that determination after it views the records in
CETnEeTd.

We recognize that, when the trial court announced its written decision on the record, it said:

"The sum and substance of the ruling is that I denied the motion to quash, but I will review the discovery in camera,

and 1 will separate anything that is irrelevant from the things that are relevant and then tender the relevant material.
That is the sum and substance."

The trial court's announced intention of reviewing the documents for relevancy does not imply that it had already
ruled that the documents concerning the reasons for defendant's placement at St. Luke's are not privileged and that
relevancy was the only standard to be applied during the in camera inspection. In its written order, the trial court
granted the motion to quash with respect to all mental health records protected under the Confidentiality Act.
However, as is obvious, the trial court would not leave the determination of privilege to the Diocese and allow it to
withhold whatever it deemed was protected. Rather, the trial court ordered the Diocese to submit all of the records to
the court so that it could determine the issues of privilege and relevancy. Because the trial court has not yet held
whether the records are discoverable, we cannot review the issue. See Blaszczak v. City of Palos Hills, 123 Ill. App.
3d 699, 703 (1984) (issues not ruled on by trial court are not properly before appellate court).

We disagree. The Diocese relies on section 10(d) of the Confidentiality Act (740 ILCS 110/10(d) (West 2002)),
which provides that no "records" or "communications," as defined by the Confidentiality Act, may be subjected to a
subpoena without a written court order. Here, the trial court's discovery order served as the required written order.

The trial court must examine the discoverability of the documents in question with the recognition that the
Confidentiality Act is a " 'strong statement' " by the legislature about the importance of keeping mental health records
confidential. Norskog, 197 1ll. 2d at 71-72, quoting Mandziara v. Canulli, 299 1ll. App. 3d 593, 599 (1998). The
courts must "zealously guard against erosion of the confidentiality privilege." Norskog, 197 11l. 2d at 72.

"Consequently, anyone seeking the nonconsensual release of mental health information faces a formidable challenge
and must show that disclosure is authorized by the Act." Norskog, 197 I1l. 2d at 72.

Next, the Diocese advances several reasons why forced disclosure of the records of the intervention committee and
misconduct officer would violate the religion clauses of the first amendment to the United States Constitution. The
first amendment provides in relevant part: "Congress shall make no law respecting an establishment of religion, or
prohibiting the free exercise thereof].]" U.S. Const., amend. I. The first amendment is applicable to the states through

the due process clause of the fourteenth amendment. U.S. Const., amend. XIV; People v. Jones, 188 I1l. 2d 352, 356
(1999).

The Diocese's primary argument is that compelled disclosure of the documents would be "an intrusion by the State
into the internal workings of the Catholic Church." The Diocese invokes the "church autonomy" doctrine, which is
derived from both the free exercise clause and the establishment clause of the first amendment. Newport Church of
the Nazarene v. Hensley, 335 Or. 1, 12, 56 P.2d 386, 392 (2002). The doctrine "bars any secular court from involving
itself in the ecclesiastical controversies that may arise in a religious body or organization." Abrams v. Watchtower
Bible & Tract Society, 306 Ill. App. 3d 1006, 1011 (1999). Accordingly, a court oversteps its bounds:
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"where a subject-matter of dispute, strictly and purely ecclesiastical in its character--a matter over which the civil
courts exercise no jurisdiction--a matter which concerns theological controversy, church discipline, ecclesiastical
government, or the conformity of the members of the church to the standard of morals required of them--becomes the
subject of its action." Watson v. Jones, 80 U.S. (13 Wall.) 679, 733, 20 L. Ed. 666, 678 (1871).

The religious freedom guaranteed by the first amendment encompasses "the power [of religious bodies] to decide for
themselves, free from state interference, matters of church government as well as those of faith and doctrine." Kedroff
v, St Nicholas Cathedral, 344 U.S. 94, 116, 97 L. Ed. 120, 136, 73 5. Ct. 143, 154 (1952).

The Diocese analogizes the case at hand to cases applying the church autonomy doctrine to enforce government
separation from involvement in matters of church administration. See, e.g., Serbian Eastern Orthodox Diocese v.
Milivojevich, 426 U.S. 696, 49 L. Ed. 2d 151, 96 8. Ct. 2372 (1976) (declining to address defrocked bishop's claim
that his removal from office was unlawful under the church's constitution and penal code); Presbyterian Church v.
Mary Elizabeth Blue Hull Memorial Presbyterian Church, 393 U.S. 440, 21 L. Ed. 2d 658, 89 S. Ct. 601 (1969)
(refusing to adjudicate local church's claim that the central church had violated its constitution and departed from
accepted doctrine and practice, thereby relinquishing its authority over property of local church); Kedroff, 344 U.S.
94,97 L. Ed. 120, 73 S. Ct. 143 (striking down statute purporting to transfer control of the Russian Orthodox Church
fmm the central governing hierarchy located in the Soviet Union to a church organization limited to the diocese of
North America); Watson, 80 U.S. (13 Wall.) 679, 20 L. Ed. 666 (refusing to adjudicate property dispute between
factions within a local church where each claimed superior rights because it was doctrinally the "true" church);
McClure v. Salvation Army, 460 F.2d 553 (5th Cir. 1972) (refusing to apply federal nondiscrimination law to the
employment relationship between a religious organization and the minister it employed).

We fail to see the relevance of these cases. The Diocese reiterates throughout its briefs that the State's subpoena is an
intrusion into the Diocese's religious activity that runs afoul of the bar against government "review [of] decisions that
were reached upon ecclesiastical considerations" and "involve[ment] in the inner workings of churches." However,
the Diocese cites not one aspect of its administration that the State threatens to commandeer. The State seeks records
from the Diocese, defendant’s employer, for the purpose of gathering evidence in a criminal prosecution against
defendant under the laws of Illinois. The State has neither expressed nor implied an aim to determine for itself
whether defendant violated canon law, much less to override any determination of the Diocese on that point. See
Vernon v. City of Los Angeles, 27 F.3d 1383, 1397 (9th Cir. 1994) (holding that first amendment was not violated by
city's investigation into whether the religious views of assistant police chief compromised his job duties, because the
investigation "clearly had a valid secular purpose--to determine whether there was any basis to the allegations that
Vemon's religious views were affecting his job performance in such a way as to violate either LAPD policies and
regulations or the civil and constitutional rights of both police officers and citizens"); United States v. Freedom
Church, 613 F.2d 316, 320 (1st Cir. 1979) (IRS subpoena for church financial records had no potential to violate the
first amendment: "[T]he IRS does not seek to regulate or in any way become involved in the religious activities or
control the financial matters of the church. It merely seeks to make a determination, based on all available and
pertinent data, of the church's tax exempt status"); In re Rabbinical Seminary, 450 F. Supp. 1078, 1081 (E.D.N.Y.
1978) (rejecting seminary's first amendment challenge to subpoena for financial records: "The Seminary makes no
claim that the subpoena was issued as part of an attack on its students', faculty members', or administrators' Jewish
beliefs. Nor does it appear that production of the demanded records would violate any tenet of Judaism. The grand

jury has not required compliance with the subpoena in a manner at odds with Jewish law or belief by, for instance,
requiring Seminary officials to appear on a holiday").

The Diocese relies on Surinach v. Pesquera de Busquets, 604 F.2d 73 (1st Cir. 1979). In Surinach, Puerto Rico's
Department of Consumer Affairs (Department), which was responsible for implementing price controls, issued a
subpoena for documents from schools operated by the Catholic Church. The government specifically requested
documents concerning the operating costs of the schools. The Church refused to comply with the subpoena and sued
the Department, claiming that the Church's religious autonomy was threatened. The appellate court agreed, holding
that the subpoena constituted "a palpable threat of state interference with the internal policies and beliefs of ***
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